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Before the
FEDERAL COMMUNICAnONS COMMISSION

Washington, D.C. 20554

In the Matter of )
Applications for Consent )
to the Transfer ofControl ofLicenses and )
Section 214 Authorizations from )

)
AMERITECH CORPORATION, )

Transferor )
to )
SBC COMMUNICATIONS INC., )

Transferee )

CC Docket No. 98-141

AFFIDAVIT OF RUSSELL MORGAN
ON BEHALF OF AT&T CORP.

Russell Morgan, being first duly sworn on oath, deposes and state as follows:

1. I am Regional Vice President Southwestern States for AT&T Corp.

("AT&T"). AT&T's Southwest Region includes Texas, Oklahoma, Missouri, Kansas and

Arkansas.

2. I have worked in the Southwest Region since 1996 on a variety of local

service entry and long distance competition matters, including AT&T's negotiations with

Southwestern Bell Telephone ("SWBT") and GTE Corporation ("GTE") under the

Telecommunications Act of 1996.

3. A necessary condition to AT&T's entry into the local market in

SWBT's service area is the development ofcomputerized operating systems by both
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AT&T and SWBT that allow customer and operating information to flow seamlessly

between the two companies.

4. AT&T retained Ernst & Young ("E & Y") as the systems integrator to

manage the development ofAT&T's operating systems. On March 30, 1998, AT&T

submitted a letter to the Texas Public Utility Commission ("PUC"), copied to counsel for

SWBT, publicly disclosing for the first time AT&T's retention ofE & Y and describing

the schedule for the development and implementation of AT&T's operating systems.

5. On March 31, 1998 Mr. Ed Whitacre, Chairman ofSBC, telephoned

Mr. Philip Laskawy, Chairman ofE & Y, regarding AT&T's retention ofE & Y. See,

Attachment A appended hereto. See also Discussion of Texas PUC Commissioners Dkt.

No. 16251, May 21, 1998 Open Meeting Transcript, pp. 325-333, appended hereto as

Attachment B.

6. On that same day, March 31,1998, AT&T received a call from

representatives ofE & Y stating, E & Y intended to disengage from the AT&T project.

7. Except for the limited work activities necessary for E & Y to disengage

from the AT&T project, further operating systems development work was effectively

halted.

8. As a consequence ofthe disengagement ofE & Y,'AT&T was forced

to substantially delay its computerized operating systems development activities. On June

15, 1998, AT&T file a petition initiating a lawsuit against SBC and SWBT in the 192nd

District Court, Dallas County, Texas asserting that the activities described above

constitute a tortious interference with contract or prospective contract and unfair
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competition. See Amended Petition, filed on August 4, 1998, appended hereto as

Attachment C. That case is set for jury trial on July 12, 1999.

PAGE 3



I declare under penalty of perjury that the foregoing is true and accurate to the

best ofmy knowledge and belief.

Executed on October 10 , 1998

SUBSCRIBED AND SWORN TO BEFORE ME this JQ day of October 1998.

~.N,~
Notary Public

My Commission Expires:

'7-8- 2000
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April 2, 1998

MEMORANDUM FOR FILE

Re: Ernst & Young

This memo is to document my conversations with various Emst & Young
executives regarding their engagement with AT&T on the Texas Local Factory
platform and systems development.

On the evening ofTuesday, March 31, 1998, I was alerted by Mr. Saboo of my staff
that we had been contacted by the Ernst &. Young account manager, Rudy ValIi,
regarding their intention to terminate their involvement on the systems and platform
development work for the Local Factory. .

On Wednesday, April 1, at 12:35 p.m., I had a personal conversation with Mr. Valli
ofErnst &. Young regarding this situation. He related the following sequence of
events:

At approximately 1:30 p.m. on March 31, the account manager from Emst &. Young
who handles the SBC account contacted him ~d faxed to him a copy ofAT&.T's
letter regarding otU" implementation schedules that had been filed with the Texas
Public Utilities Commission on Monday, March 30. Ernst &. Young was identified
in this letter as being the prime contractor for our development efforts. He indicated
that they had acquired this letter via fax from the office ofJim Ellis (SBC's Chief
Counsel). He expressed to me that the SBC account executive from Ernst &. Young
suggested that this may be troublesome between the two client groups. It was
shortly thereafter that he and the SBC account executive were engaged in a
conversation with Mr. Gary Vanderlinden who is the principal partner for telecom
consulting for Ernst & Young. Mr. Vanderlinden relayed to them that shortly prior,
the Chaimum ofErnst & Young, Mr. Phil Laskawy, had received a call from the
Chairman ofSBC, Mr. Ed Whitacre regarding the referenced letter. He indicated to
them that Mr. Whitaker expressed a conflict ofinterest, and that Mr. Laskawy had
decided no other course but to terminate AT&T's engagement He told me that very
little appeal from him was accepted, and that he was told the decision had been
made and to therefore notify AT&T.

AT&T-41
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On the evening ofWednesday, April I, I had a personal conversation with Mr. Gary
Vanderlinden. Mr. Vanderlinden confinned that Mr. Laskawy had been contacted
directly by Mr. Whitacre and that he had expressed a conflict of interest with
regards to their engagement with AT&T. Further inquiry with regards to the
specifics ofthe conflict of interest argument, Mr. Vanderlinden acknowledged that
it was not a direct specific conflict with regard to the work they were doing for
AT&T vs. that for sac, but rather a general one. He indicated that Mr. Whitacre
~ressed concern with "helping AT&T get into the local market". He expressed
the feeling ofbeing caught in the middle and felt that Ernst & Young had no other
choice to make.

On Thursday, April 2, at 9:40 a.m., I had a personal conversation with
Mr. Vanderlinden, Mr. Roger Nelson (partner for all Ernst & Young consultants),
and Mr. Laskawy, Chairman ofEmst & Young. Again, the direct contact with
Mr. Whitacre was reaffirmed. Mr. Laskawy indicated that in these cases where a
major client expresses a conflict of interest, that it was their policy to take action.
Although Mr. Laskawy acknowledged that there wasn't any direct conflict in his
mind and that appropriate firewalls had been established, he did express his need to
address the concerns ofa major client. He expressed the desires to make the
transition as easy as possible, but his decision remained the same.

In addition, on April 2, I recontacted Mr. Valli and requested a letter from a partner
ofErnst & Young expressly indicating their intention and reason for such.

RIANWREN
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COMM. CURRAN: Yeah. I just

1 Friday.
2 CHAIRMAN WOOD: Please also
3 make those available on our In1I:met web page
4 simultaneous with your filing so that they can
5 be pulled down. not through in1erchangc but at
6 no cost to these parties and other inrcnisted
7 panics who arc keeping an eye on What we're
8 doing.
9 I could use a break. so why don't

10 we take ODe.

11 MR. SIEGEL: Chairman. for
12 the parties, how long?
13 CHAIRMAN WOOD: Ten minu1CS.
14 (Brief recess)
IS .
16 AGENDA ITEM NO. 18

~OlI!CT~NO:rmr- - --
17 ~SGU11IWIS1DHuu. ~

tmJlJHDNa c:mG'ANY'S ENmY Dn'O IH-UGIlIN
18 lNIUlATASlllLva UNIlDSIICt'IICIII' 271 C1I

19 .m TELECOMMUNICATIO~CTOF 1996_-J)
20
21 CHAIRMAN WOOD: We'll go back
22 on the record. We don't haw much more.
23 Project 16251. Further thoughts on the
24 process?
2S
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I met. And while, you know, everyone has been
2 extremely helpful. I think you can be helpful
3 in the process by - by approaching it that
4 way. And - and I thank you for doing that
5 And also, for the staff, I mean,
6 this is obviously - this is a huge process
7 still to come, and I think you all should feci
8 comfortable in splitting yourselves up and
9 maybe - you know, all of you don't have to be

10 in everything. Ifyou need us to say that to
11 you, that we don't expect everyone to be on
12 topof~. Split yourselves up in a
13 rational, effIcient way and move on these -
14 on these-subjects. ADd it may be that by
IS doing that, you know, you're going to have to
16 look to sec which of the parties arc most
17 in~ted in certaiD issues and so you don't
18 double up because they can't be in two places
19 at once. But on the other hand, if there's
20 parties inleIeSled in only one proceeding. go
21 ahead and schedule IIIJotber one at the same
22 time, even if they can't be there, because
23 they might not"have any interest in it ADd I
24 think that would be a better - I mean, I
2S think you should fecI comfortable doing that.

COMM. WALSH: "That makes

CHAIRMAN WOOD: What else

1 wanted to - we may - I don't think we've
2 lost too many partK:s. On the collaborative
3 process that we've spent so much time
4 discussing. I - 1 JeaJJy would impress upon
5 the parties that I think it's our - our joint
6 view up hl:re that this is a process that
7 really is designed to try to come to some sort
8 of closun: and work out some of the problems
9 that we've SCCD ill a - in a wopc:aative

10 process so that we can - we can - we can get
II to some fmality.
12 And if the parties would please -
13 I Icnow it's very difficult, but please refraiD
14 from - from viewing this process as a - as a
15 place to posture, as a place to litigate, as a
16 place to stake out positions. I mean. if)'Oll
17 don't think you can be helpful to the process.
18 then, frankly, stay away. That is better than
19 going in tbcre and - and - )'011 know, you
20 all - ew:ryonc will have an opportunity to 
21 to addn:ss and conllneot, et c:etera. But I
22 think what - )'011 kDow. what we really are
23 faced here with is ultimately coming to a
24 commission - coming to a commission decision
25 as to whether we think these things have been

Page 323
1 CHAIRMAN WOOD: I think
2 that's - I totally associate myself with
3 that.
4

5 three.
6 ".

7on-

8 JUDGE FARROBA: We have
9 another procedural matter in Project 16251.

10 There is an appeal by Southwesu:m Bell of
11 ruling on the deposition of Mr. Whitacre, and
12 then in response - AT&T filed a~sc and,
13 I believe, a conditional appeal of the order
14 on the deposition of Mr. Wren, dependent upon
15 your ruling on that appeal by Southwestern
16 Bell. .
17 CONN. CURRAN: Go ahead?
18 Well, I voted to hear this appeal, and I think
19 the reason I did - well, there's a number of
20 reasons I did. One is - my understanding of
21 the issue rca1Iy is - is that the - the sole
22 question is whether Mr. Whitacre improperly
23 pressured Ernst &. Young. And it seems to me
24 that should be the sole focus of - of any
2S deposition - or for any deposition and - and

Page 325
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1 the telephone, bcc:ause this is an.issue that
2 is not a coD1l:Sted issue. This commission has
3 decided it. I doD't notice that needing AT&T
4 to do EDI at tbe elcmcDtallcvel is in any
5 pleading. Although everything else seems to
6 be pJed to tbe court, that's not one I see in
7 the pleadings, that we Deed to get AT&T hooked
8 up to the EDt

9 So the fact that Ernst " Young,
10 who in a wonderful full-page ad, which to me
11 is not a bug caught bctw=n the reels, if you
12 caD afford to pay the Wall Street Journal for'
13 a full-page ad, says that there isn't a
14- business we can't improve, which is their sig
15 line here on the bottom, I wonder if the
16 business they understand. I mean, obviously,
17 they wouldn't have bccD hired unless they
18 were - were qualified to do this, but tbe
19 fact that they can't understand that this is
20 not a contested issue, that this is an issue
21 that needs to be rcsolwd to help Southwcstcm
22 Ben get what it waDIS, and that's what
23 disturbs me fundamentally.
24 A wa:k ago, this was relevant.
2S That'5 tbe standard. In discovery. is it

OPEN MEETING - 4TH REPORTER
DOCICET NOS. 16~OS, et al

1 not a general flShiDg expedition for
2 everything else.
3 But having said that, I think
4 there's a 10nI bistmy in IitipUoa and a
5 long history in admmistntive law that if
6 there is a way to spare CEOS from baviDg to be
7 pulled into - and away fiom I1IIIDiDg their
8 busiDc:sses and pulled into these things, if
9 there's a way to get mfor.matioa and to get

10 evidence from some ot.her reliable source, that
11 that should be done. And it seems to DID that
12 here there have been depositions of the - of
13 the individuals on the Otber sidI: of tbasc
14 1eJepboDc conversatioas, IDd there's a:rtaiDly
15 DO,evideDcc that I've seeD that there's ally
16 reason to doubt the veracity of the
17 informatioa obtaiDed, so I doa't see the
18 necessity of dqJosiDg Mr. Wbitacn:. And SO I
19 would graat the appeal
20 . CHAIRMAN WOOD: I also added
21 that I guess - I've kiDd of baeD thinking a
22 lot about this issue ill the last week and I've
23 kind of gone all eM:r the map. My initial
24 thought was 011 the fisbiDg c:xpeditioD issue,
25 thai it was a bit - )eft a little bit bIOlId

Multi-PageN
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1 here, and SO Moaday I VOII:d to add. I've
2 since n:ad the eatim depositions from
3 Mr. Lasbwy - or Lasbwy IDd Mr. Spi:ropouJos.
4 And in Iigbt of what we just did, I meaD, I
5 think one of the - ODe of the tbiDp that -
6 and it's in the - ill the full draft of the
7 staff reccn""M#udatioa is we uid that the
8 corpome attitude and the COIpoa_ behavior
9 wasn't right.

10 This CYiclcaa: here, to IDI:, if the
11 compauy daesD't wish to rebut it mare tbIII
12 what they've doae OD their pJewtinp, staDdI
13 as it is, mel I think it is - is preUy
14 damning. But I doa't tbiDk it's dmmq quite
IS for the same n:asoa tbat the parties 011 either

side .n- ~-_. 1'&":-1."..1 •16 ..... or ugllYUW. IIIIIa it S daDOing

17 because ass is DOt a c:oatesled issue. Getting
18 AT.tT to get its EDI up aad opcratioaal is
19 somedJiDa~ ought to beDd ow:r backwards to
20 make hIppeD. And the fact that it's deeDled
21 by - by your compaay aad your advocacy. to be
22 fair, Mr. KridDI:r. mel on the otbcr si~ •
23 well, from AT.tT. that this is a point of
24 COnltCDboa bull DID a lot deeper tbaD, you
25 Jcaaw, what Ed WI1itaI= did or didD't do ow:r

ICBNNEDY REPORTING SERVICE, INC
(SI2)474-2233

1 relevant? It's reJcvllDt. We've ruled today,
2 in my mind. We've determined that there arc
3 violations of the public in1CTCSt, one of
4 which is tbe COJPOI'ale behavior and attitude
5 of Southwestern Bell, and I think unrebut1ed
6 the - the testimoDy I don't think requires a
7 malicious in1ent. I'm not going to impute
8 that in there. ADd I think, ho'wewr, whether
9 it's found or not, the point that AT&T al1cgcs

10 is largely proveD. that there is an
11 interference here that - that is not
12 indicative of a compauy that is interested in
13 getting JocaJ competition off and operating in
14 this state.
IS Having basically, I guess, giveD
16. the - the company the relief it sought, which
17 is a fmding that this - the public in1ercst
18 has bccD not upheld by Southwestern Ben by
19 this activity, regardless of in1eD~ I think
20 the actions of the activities speak for
21 itself. I kind of thiDk it's - it's - it's
22 now moot.
23 I think tbe judge was right, it is
24 relevant, the man should have been deposed. I
2S think in - in the - tbe dodrinc that you

Page 326 - Page 3
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1 cite on not deposing the person, I think that
2 assumes that that person wasn't directJy
3 involved in something that, you know. probably
4 a mere underling should be involved in, but -
S so I think it probably would at any stage be
6 relevant to do that. But for, I think,
7 different~ Pat, I would come to the
8 same point, that the point has been prcM:D by
9 the evidence presented. and that anything

10 funhcr is really cumulative to a dc:cision
II we've already reached that, you bow. this

" 12 kind of behavior is not acceptable for the
13 purposes of 271 and the public iDu:rest.
14 So I would, I guess, conclude
I s based on my final reading of all these
16 depositionS from the Ernst & Young people,
17 that you've already made your poiDt.
18 COMM. WALSH: I think that
19 probably is all true and I would agree with 
20 with you. Mr. Chairman, that this ian't an
21 issue of wbetb:r or DOt ODe would allow a
22 chief executive officer to be deposed, but
23 where you have any individual who's been
24 dir=tly involved in issues, then tb:y have
2S knowledge about those issues.

I deposition just says a lot I think if you I re
2 interested in making competition work, you
3 don I t do things like this. And to his credit,
4 the man was pretty blunt about kind of how
S everything played out And Mr. Spiropoulos,
6 who was the other deponent in San Francisco,
7 was very detailed about their operations.
8 And. you know. part of me is, like. if you've
9 got a tortious interference with contract

10 claim. AT&T. take it to a district court.
II That's an iDle1esting finding if you care to
12 make it
13 I think it's in my in1I:rcst to get
14 this tIiiDg moving forward with CODStI'UCtive
15 things. I don't think this was a CODStI'UCtive
16 action. I think y'all are correct on that,
17 but I think it's time to - I mean, I've
18 spent - the staff has speut a lot of time, I
19 spent a lot of time reading this that I could
20 have spent out getting a suntan in all the
21 smog. but these are hard to read outside, I'll
22 tell you. That's - I think the niliDg has
23 been made oU"the broader issue that AT&T

24 sought recovery of and that this was not the
2S right thing to do. And I would just say it's

Page 332 j
I

I

I time to mow on.
2 But I think that the standard -
3 and, in fact, we probably ought to record that
4 in writing. 1b: standard is people dinlctly
5 involved in things are deposed, and so we
6 dOn't have the lingering doubt that time
7 basically"was - was the rescuer here, but it
8 ought to DOt be that way in the futUJe.
9 JUDGE FARR08A: Okay. so for

10 now, then, this commission should be - the
II commission that was issued should be pulled
12 down, and then for Mr. Wren also?
13 CHAIRMAN WOOD: All parties,
14 mm-hmm.
15 JUDGE FARROBA: All parties.
16 ; "CHAIRMAHWOOD: We've beard
17 what we needed to hear on the issue, and
18 parties have argued it through whatever
19 pleadings they made before this commission,
20 and I guess my thought is evidence is
21 sufficient to make the fmding we made on the
22 public intc::rcst.
23 " COMM. WALSH: I tbink it has
24 an impact on - on the implementation docket
2S as well and - and I agree with you. I mean, I

I The question of wbetbc:r it's 
2 it's moot or wbetbc:r it c:ontinues to be
3 pertinent, I think I would apee with you if
4 this commission wen: the - wac the person
5 who decides these issues. But this JeCOI'd is
6 being built for the R:C to decide these
7 issues. And I think ifwe wen: deeling with
8 anyone otbc:r thaD a CEO. the decisioa would
9 probably clearly be that all panics who are

10 "involved in - din:ctly in these issues would
II be subject to being deposed.
12 If the issue is ttuly moot, thea
13 it's moot But if it's DOt, thea I daD't
14 think that we should have a diffaeut staDdard
IS for someone who's iDvolved in - directly in
16 issues befOR': the commission (II' before the R:C
17 because of their position in the c:oqMntion~

18 CHAJRMAN WOOD: I would sign
19 an order to that effect. If it la1a' becomes
20 unmoot by some other activities, I think the
21 bcner - the bema' ex1eDt is the getting
22 here while it's still- before the issue has
23 been decided. I - I think sometimes -
24 again, I think the record that I read just as
25 rec:endy as last night. Mr. Laskawy's

Page 331 Page 333

Page 330 - Page 333 KENNEDY REPORTING SERVICE, INC.
(512)474-2233

----~-~-,--'"""'-" "~-----------------------------



OPEN MEETING - 4TH REPORTER.
DOCXET NOS. 16705, et aI

Multi-Page D.

Page 334

COMPRESSED TRANSCRJ
THURSDAY, MAY 21, 1~

I if we're going to make a fmdiDg that this was I OPO. for the record. AT&T had three
2 inappropria1e behavior, I think. that - that 2 questions. And I guess I'm just going to read
3 interfered with somecmc else's ability to move 3 the question and then just read the
4 forward on implementation. I think that's - 4 clarification of the question.
5 that's a fair thing. And I do believe that 5 The first question was: ShouJd
6 knowing what I blow about accouDting fll'JDS. 6 the CLEC utilizing EASE be pcaalizcd by the
7 when somebody IIetS in 6Q minU1l:S. that's ran: 7 limitations of the EASE system which require
8 and unusual So I do tbiDk that it probably 8 the CLEC to send individual orders for each
9 docs speak for itself in u:rms of - 9 line on the customer ICCOUDt? For example.

10 CHAIRMAN WOOD: Res ipsa 10 one customI:I' with three lines equals three
11 loquitur. II converging - conversion charges on - OD that
12 COMM. WALSH: - AT&T haviDi 12 one account.
13 proved their point. 13 BasicalJy, in response to that and
14 CHAIRMAN WOOD: 1D that 14 as a clarification. ifSouthwestern can - if
15 regard. thea, I think the auswer to your IS·Soutbwes1ml Bell can process more than one
16 quc:stion would be yes on all accoUnts. both 16 line per order for its own purposes, then the
17 sides. 17 CLEC should be charged on a pcr-ordcr basis
18 We bave a fiDaI itl:m UDdI::r tb:se 18 rather thin on a pcr-line basis for the same
19 conjoiDcd doc:bts today rdatiDg to. DUIIIber 19 types of ordc:rs.
20 of qucsUons - wen. aetually, just • few 20 CHAIRMAN WOOD: And do we
21 questions that we askd ifmybody had 21 know from any of the Bell experts if that. in
22 relatinl to pricing UDder the AT&T mcp-arb 22 fact. can happen?
23 apeemcnt. 23 MR. SPARKS: That can happen.
24 MR. SIEO£L: That's c:onecr, 24 CHAIRMAN WOOD: That.
25 Mr. CbairmaD. For the record, Howard SiegeL 25 multiple order can happen and multiple lines

..

Page 335 Page ;
1 We invi1I:d questions rcJatiDg to
2 clarifications or I'CI1 world IpPIication. We
3 n:c:cived questions from AT&T aad Iulamedia.
4 We also askd a qucstioa c:ouccmiDg the
5 c:entraloffice access chuge. We JeCCived •
6 pJcadinl from AT&T 011 tbII, aad we've also
7 received pJeedinp from SoudIWesteaD Bell
8 responding to each of1bl: tIRe pJeedings that
9 I meDtioncd.

10 CHAIRMAN WOOD: Okay. And 81

II to the AT&T priciDg issue, wily cIaa't we take
12 those three questions up fiIst?
13 MR. SIEGEl· ODe tbiDI
14 that - that we would sug,esc is 011 SCJII1e of
IS the dimct priciDa ODDS that me JIIC)R

16 questions din:ded to 1bl: colliliissioa.
17 Mr. Parish is goiDa to respoad to tbem. On
18 other questions. what we thought is that we
19 would actually move off to til: side, aad to
20 the CX1I:Dt that you want til: subject matla'
21 experts from Soutbwestem BeIlIDCl adler
22panies to came up to til: table so that tII:y
23 will be able to do tbat.
24 CHAIRMAN WOOD: All right.
25 MR. PARISH: NcIsoa Parish.
KENNEDY REPORTING SERVICE, INC.
(512)474-2233

1 can be ordered with EASE at the same time?
2 MR. SPARKS: Yes, in certain
3 circumstaDccs, with stacked - I'm Nathan
4 Sparks with SoutbwtslCJD Bell. As we've
s provided in our pleading, yes, in conditions
6 where residcutiallincs are stacked in aD

7 account, ODe sc:rvic:e order caD transition or
8 COnvert those 1CCOUDtS.
9 CHAJRMAN WOOD: Okay. Well.

10 thea, that would be - in that case, then. I
11 guess til: questioa would be that if it's one
12 order, then it's one ordering charge, as
13 opposed to three lines is three ordcriDg
14 charges.
IS MR. SPARKS: Rigbt.
·16; . MR. SIEOEL: And just to
17 cluify for Mr. Sparks, the- til: questioa
18 AT&T raised about three lines, three
19 couversioD charges, docs that occur rqardlcss
20 of whether or DOt the lines are stacked, or is
21 that only if they're not staclccd? I'm just
22 trying to.••

. 23 MR. SPARKS: There are otIz:r
24 instances where we have disassocia1ed lines,
25 sysU:m billlincs where tbcrc would be .

Page 334 - Page 3:
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OCT 00 1998 12: 52 FR AI< IN Gl..I'P STRAUSS 713 236 1719 TO 7215~051134~0054 P.02/02

NO. DV9Io0462'7-K

AT&T COMP. ad I
AT4-ICOMMUNlCAnONS01TBE I
SOUTBWF.ST,INC.. I

I
....i.lit&. t

I
~ I

t
SOUfHWESTERN BBLL TF.uPHONE f .
CO~ANY.- t
SDC CoMMVNICADONS,INC'... f

ID.......... I

.. ..IN THE DISTRICT COIJKT OF
... .;.

DALLAS COUNTY, TEXAS

. 192- JUDICIAL DlSTlpCT

ATilT Corp. andAT.tT CoDlmuni~oasof1he Southwest.Im:. (cDUcctivdy, "AT&T").

l'JaiDtitEs in the abuvMty1ed and numbered cause, 1lL: this First Amcaded Petition complaining

(If Southweslem Bell TeJqilonc Company iU1d sac COUIDllmications. Inc.. and wuulrl

respcdfuUy~ the Court the following:

1.!!mrI

1.· Plaintiff AlAr Corp. tATAT COlp.") is a COlpOratiOD organized and existing

wm !be Jaws of dJw Slate of New York, with its principal plAce of business lOcaled in New

Jeney.

1._ l'lIiJIiff AT&T CQllUbuuieatioos nf~ Soudawest, IDe. ("AT&T Comj is a

place ofbusinlss in AustiD. Teus.

~. DcfCDdaal Soud:Mestem Bd1 Telephone Company rSWBT1 is a corporation

0JgIUIized and ~Minc UDder tbe laws ofme Sl.Ille ofMiMOUri. SWBT hal; appeated herein and

** TOTAL PAGE.02 **
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4. Defendant SBC Communications, IDe. ("SBC") is a corporation organized and

existing under the laws of the State of Delaware. SBC has appeared herein and may be served

through its attorney ofrecord, James E. Coleman, Jr.

D. Jurisdiction aDd Venue

5. The amount in controversy exceeds the minimum jurisdictional limits of this

court

"6. Venue is proper in Dallas County, Texas pursuant to the general venue statute,

Tex. CiY. Prac. & Rem. Code § 15.002, because Defendant SWBT is a corporation with its

principal office in this State located at One Bell Plaza, Dallas, Dallas County, Texas.

7. Pursuant to Tex. Civ. Prac. & hill. Code § IS.00S, this Court has venue as to

both DefeDdants because the claims against Defendants SWBT and SBC arose out of the same

traDsaction, occurrence, or series oftransactions ami occmrcnces.

m. Faetwd Baekmund

8. AT&T brings this action because SBC and SWBT, acting through SHC's

Chairman, Ed Whitacre, and others, have willfully and maliciously interfered with actual and

prospective contracts of AT&T, in an effort to maintain SWBT's monopoly over Texas local

telephone service markets, and to prevent AT&T from entering those markets. Over the past few

years. both the Texas LegisJature and the United States Congress have enacted extensive reform

legislation designed to open local telephone service markets and end the monopoly on local

service enjoyed by incumbent local~e carriers ("LEes'') such as SWBT. Among other

refo~ the Federal Telecommunications Act of 1996 (the "ITA'') contained provisions

desiped to remove barriers to entry in the local telephone service market and foster competition

in that market. In part, the ITA now requires incumbent LEes to permit new market entrants

om75.0106 IIaasDI 611ShOJ
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(such as AT&T) to purchase services and network functionalities for resale, thus avoiding costly

construction of duplicate facilities, and resulting in greater competition and cost savings to

consumers·

9. On or about June 5. 1997, the Texas Public Utility CommiSsion (the "PUC")

issued an onter to grant AT&T a Certificate of Operating Authority ("COAl to operate as a

provider oflocal exchange service in the State of Texas. The PUC's order was the culmination

of an extensive review process, in which the PUC examined AT&T's fmancial, technical. and

other qualifications as a potential local service provider. The grant of a COA was the firstJegal

step in AT&T's entry into the local telephone service market. In order to actually offer local

service to its customers, it would be Decessary to design the technical means ofcOlUlecting to and

communicating with SWBT"s already existing telecommunications network.

10. SWBT is the exclusive owner of facilities and the exclusive provider of facilities-

based local service throughout the great majority of its Texas service area. The FTA requires

SWBT. among other duties, to connect its network)\lith the networks ofcompetitive providers so

that the customers ofeach provider can continue to place and receive telephone calls to and from

the customers served by the other provider. Because of SWBT's exclusive ownership of the

existing ubiquitous local network in its service~ the FTA also required SWBT to permit

competitive providers such as' AT&T to purchase 'access to individual components of SWBT's

existing network to utilize in providing service to the competitive providers' own customers.

Each of these activities teqUires that~ systems of SWBT and of the competitive provider be

able to intcIfacc with each other on an efficient. effective, electronic basis for activities such as

the ordering, mainteDance, and billing oftelecommunicatioDS services. The systems that perfonn

07Z17S.D106'HouAoa 611"'101
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these and other functions necessary to serve a customer are referred to as operations support

systems \088j.

11. AT&T hired the telecommunications consulting group of. the nationaIly-

recognin:d accounting firm Ernst & Young ("EctY") as the Systems Integrator to assist AT&T in

analyzing the development work necessary to interface with SWBT's OSS and netWork in order

to offer local service. to calculate the costs of implementing such work, and to design and

implement a systems platform that would enable AT&T to offer local telephone service to

customers. Emst & YoUDg employs approximately 25,000 professionals in three divisions:

accounting, tax, and consulting. The consulting division has four global consultant centers:

North America, Asia Pacific, Europe, and Latin America. The audit and tax practices arc

. '1arJy ...._ ..~-ISimI _~

12. Prior to performing services for AT&T, E&Y followed its standard internal

procedures for accepting new engagements. E&:Y had previously performed services for AT&T

and AT&T Wtreless, as well as a number ofother competitors of SHC. After its initial review,

EctY personnel prepared a proposal for the AT&T project.

13. Befen selecting FAY as the Systems Integrator, AT&T persoIUlel attended E&Y

presentations at which &tY's qualifications and expertise in integrating telecommunications

systems were discussed at length. At the recommendation ofAT&T's primary systems vendor,

Scopus, AT&T detenDined that &tV's telecommunications consulting group had the breadth

and depth ofsystems expertise necessar>: to quickly and successfully integrate systems software

aDd hardware to CODDCCt~AT&T and SWBT systems.

14. After cxteDsive consultations with AT&T. E&Y began the first step in a muJti-

phase project. scheduled to be completed by approximately January I, 1999, in which E& Y

07221'-0106 I--. 6IISIYOI
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would design and implement a system which would enable AT&T to provide local service. At

E&Y's request, AT&T executed an initial Letter of Understanding ("LOU") in February 1998,

which outlined iDitial terms of the first phase of the agreement The LOU stressed the

complexity ofthe project and the necessity for speed of completion. It stated, for example, that

'7hese ~ aggressive objectives that require extcDSive planning, focus, scope control and

significant resources. Moreover, these objectives emp~ speed of execution and dictate a

rapid start-up." The initial phase of the project would provide the de1ailed requirements

necessary to complete the implementation plan, and would include, among other things•
•

identification .of work flows. process descriptions, functional specifications. including product

enhancements and customizations, and would establish a program management approach for the

entire project. &tY assembled a team of more than twenty highly qualified, experienced

tedmntogical penIOnnel from E&Y locations throughout the country, to design and implement

the AT&T system tor coonccting with SWBT's DdwOrk. in order to enable AT&T to enter the

loc:aI telephone service market as a competitor ofSWBT.

IS. E&Y anticipated that it would undertake successive portions of the project

through project completion in 1999, and AT&T itselthad no intention ofselecting a new vendor

to replace EctY in those subsequent stages. E&Yand AT&T anticipated handling the drafting of

formal written contracts to memorialize their agreements for the successive stages on a stage-by-

staae basis.

16. In early MaIch of 1998, ~ amcodcd LOU for the first phase of the project was

prepared by E&Y aDd executed by AT&T and E&Y. The amended LOU redefined the project

phases, identified in detail the staffing for the initial portion of the first project phase. and set a

fcc of $2.1 million, inclusive of ordinary out-of-pocket expenses, for the initial portion of the

072215.0106 ffaasbl 6IISb01 s
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first project phase. Pursuant to the terms of the amended LOU, the project would be divided into

two phases, each consisting of two ~or activities: (I) analysis and requirements definition. and

(2) design and implementation. In Febru8l)' and March of 1998, E&Y and AT&T worked

together extensively on the initial portion ofthe first project phase.

17. On March 30. 1998, AT&T filed a letter with the PUC, discussing the

implementation schedule for certain technical aspects of AT&T's entry into the local telephone

service.markeL The letter ("Exhibit Aj, to Howard Siegel, Chief Attorney in the Office of

Policy Development, identified E&Y as the extemal systems developer assisting AT&T wit;!t the

systems development necessary to connect to SWBT's network. A copy ofthat leuer was served

onSWBT.

18. The very next day, March 31, 1998, SBC's Chairman and CEO, Ed Whitacre,

acting on behalfofSBC and SWBT, made a.l1llC and unusual telephone call to Phil Laskawy, the

Chairman and CEO ofE&Y. Mr. Whitacre advised Mr. Laskawy that he (Mr. Whitacre) had just

been reading a Texas Public Utility Commission document that indicated E&Y was doing some

work for ATaT. 1be document Mr. Whitacre referred to was obviously none other than

AT&T's letter to Mr. Siegel, discussing AT&T's plans to offer local telephone service in Texas,

and H&Y's assistance with that project Mr. Whitacre inquired ofMr. Laskawy about the nature

of the work E&Y was doing for AT&T. Within an haUl. Mr. Laskawy decided to terminate

&tV's senices to AT&T. and informed Mr. Whitacre of his decision. Mr. Laskawy was

advised by the head afMY's te1cco~unicationsconsulting group that it would be extremely

difficult for AT&T to replace E&:Y with another systems integrator. However, Mr. Laskawy

remajoed t1rm in his decision that E&Y should discontinue providing service to AT&T. Instead

of notifying AT&T of his decision, Mr. Laskawy called Mr. Whitacre to inform him of the

012215.0106 IIaaiIan 6115h01 6
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decision to terminate the FAY work for AT&T. Mr. Whitacre ended the brief conversation by

tbanJdng Mr. Laskawy. Later, Mr. Laskawy described his feeling at that time that FAY was

"like a little bug between two gorillas"; clearly a feeling that was not conveyed by anything

AT&T said or did, because Mr. Laskawy had not spoken with AT&T or anyone directly involved

with the E&Y consulting project for AT&T.

19. AT&T was advised later on March 31 thal'p&Y was withdrawing from its work

to assist AT&T with the local telephone senrice project. &tY representatives stated to AT&T

tbat they would assist in the prompt transition of the project to another consulting grou~ but

E&Y would 1191 complete the multimillion dollar project to facilitate AT&T's entry into SWBT's

local telephone service market. AT&T was also told that &tY's decision to withdraw was

imJDcdiate and irrevocable, and that the decision was made by FAY's Chainnan, Mr. Laskawy,

as a resUlt of the telephone conversation with Mr. Whitacre. AT&T was told that SBC, through

Mr. WhitacIe. had expn:ssed its concern to E&Y that E&Y was helping AT&T get into the local

market.

20. On or about April 14, t998, approximately two weeks after the telephone call

from Mr. Whitacre to Mr. Laslcawy, and after negative publicity about that call and E&Y's

resulting withdrawal fiom the AT&T project. SBC sent a letter to Louis Brill, the partner in

charge orEelY's San Antonio office. Although Mr. Brill was not directly involved in the AT&T

project. he was advised in the letter that SBe had "no objection" to E&Y's continuing with the

AT&T project. The substance oftbisl~was never con\le}'Cd to the E&Y project manager for

the AT&T project. and clearly was only window dressing by SBc/SWBT in the fall of bad

publicity.

072275.0106 Houaoa 6115lvOl 7
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21. Nevertheless. the next day, on April IS, 199K, in a previously scheduled,

unrelated meeting with Mr. Whitacre, Mr. Laskawy mentioned the AT&T issue and apologized

to Mr. Whitacre for E&Y's having accepted the AT&T project. Mr. Whitacre accepted the

apology by replying, "These tbingshappen."

IV. Count 011.: TortioIU laten.renee with CODtract

22. Plaintiffs reallege and incorporate by reW'ence the allegations contained in

Paragraphs 1 tbrough 21 as iffblly set forth herein.

23. SwaT and sse had IcDowledge ofthe agreements, including the LOU, disc~

abov~~ AT&T and FAY. W'l1lfully and intentionally, and to achieve the improper

purpose of harming AT&T, Defendants induced E&Y to breacb and violate the provisions of

E&Y'sagn:emcnts with AT&T, including but not limited to inducing E&Y to fail to complete

fully the agreements and terms of the amended LOU, in order to prevent and/or delay AT&T's

entry into the local telephone service market. In additio~Defendants' actions made perfonnance

of E&Y's agreements with AT&T more burdensome, more difficult, impossible, or of lesser

value to AT&T. As a proximate result of Defendants' wrongful conduct, Plaintiffs were forced

to locate another systems integrator to assist in AT&T's entry into the local telephone service

~ further delaying AT&T's entry into such market. As a proximate result of E&Y's

withdrawal fioom the AT&T project, continuinli progress on the project was made more

burdensome and difficult and of less value, and progress was impaired while AT&T solicited

requests from potential replacement~ integrators, considered the various potential

replacements, scIc:cted a replaaunent systems integrator, undertook the necessary education of

the replacement vendor as to ATclTs goals and requirements and the specific details of the

pmnaturely interrupted project, and oversaw completion of various discrete activities which

om75.01015 HouseDn 611SI.oI
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remained unfinished at the time orEelY's departure.' The delays relating to replacement ofE&Y

have necessarily led, and will continue to lead, to a number of other categories of damages that

have yet to be fully catalogued or quantified, includina loss ofa competitive advantage stemming

from the now-likely delay of AT&T's entry into the Texas local teleconununications market.

Accordingly, Plaintiffs have suffered direct and consequential damages, both from the additional

costs to locate and educate a second technical consultant, and those damages resulting from the

further delay ofentIy into the local telephone service market.

v. COUll Two: Tortious Interference with Prospeeti\'e CODtract •

24. plaintiffs reallege and incorporate by reference the allegations contained in

Paragraphs I through 23 as iffully set forth herein.

25. Further, Defendants had knowledge of prospective contracts and the business

relatious between AT&T and FAY. Willfully and intentionally, and solely to achieve the

improper purpose ofhatmiDg AT&T, Defendants iDduced E&Y not to enter into such contracts

in order to prevent and/or delay AT&T's entry into the local telephone service market. Plaintiffs

would show that there was a reasonable probability that, absent the Defendants' interference,

AT&T would have ental:d into subsequent written agteemeDts with MY for subsequent phases

ofthc project. AT&T and E&Y had already commenced a verbal and written dialog eonceming

the details of subsequent phase writtI:D contracts at the time of Defendants' tortious conduct.

Defendants' acts in persuading FAY not to enter into further contracts with AT&T and in

interferiDg with business filiations~ FAY and AT&T were malicio~ as Defendants'

motive was solely to deprive plaintiffs of the benefits of the prospective contracts and business

relatioas and to undermine their fbturc business opportunities. As a proximate result 0 r

DefeDdants' wrongful conduct, Plaintiffs were forced to locate another systems integrator III

CI72175-0106 ...... 6IISh01 9
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•

•

•

•

•

•

•

•

•

assist in AT&Ts entry into the local telephone service market, further delaying AT&T's entry

into such uwket. As a proximate result of Defendants' conduct, E&Y failed to enter into

subsequent written contracts relating to the AT&T project, continuing progress on the project

was made more burdensome and difficult and of less value. and progress was· impaired while

AT&T solicited requests from potential replacement systems integrators, considered the various

potential replacements, selected a replacement systems .integrator, undertook the necessary

education of the replacement vendor as to AT&T's goals and requirements and the specific

details of the prematurely interrupted proj~ and oversaw completion of various~

activities which remained unfinished at the time of E&'rs departure. The delays relating to

replacement of E&Y have necessarily led, and will continue to lead, to a number of other

categories of damages that have yet to be fully catalogued or quantified, including loss of a

competitive advantage stemming from the now-likely delay of AT&T's entry into the Texas

local telecommunications market. Accordingly, Plaintiffs have suffered direct and consequential

damages, both from the additional costs to locate and educate a second technical consultant, and

those damages resulting from the further delay ofentry into the local telephone service market.

VI. Count Three: Unfair Competition

26. Plaintiffs reallege and incorporate by reference the allegations contained in

paragraphs 1 through 25 as fully set forth therein.

27. Defendants' actions are further actionable, inasmuch as they constitute common

law unfair competition. As set forth aboye. Defendants' actions have proximately caused several

categories of injury to Plaintiffs. Defendants' actions did not amount to fair competition, but

were instead unfair, and contravened accepted principles of business ethics and integrity and

honest business practice as they amounted to a concerted wrongful scheme to prevent AT&T's

•
012275.0106 HouslOn 681S8vOl 10
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services fiom being used in competition with the Defendants' services. The actions of SBC and

SwaT violated definite legal rights of AT&T, for, as set forth above, they amount to tortious

interference with contract~ tortious interference with prospective contract

28. Defendants' acts as described above are Wlfair practices that substantially

interfered with and were intended to interfere with plaintiffs' ability to compete with Defendants

on the merits of their respective products and services, specifically by delaying or preventing

Plaintiffs' entry into the local telecommunications services market in competition with

DeJeudants' services. In addition, Defendants' acts as described above substantially co~ct

with definite legal rights ofPlaintiffs and with accepted principles ofpublic policy recognized by

the FTA, accepted principles of business ethics, professional integrity, honest business practice,

and common law doctrines, including tortious interference with contract and prospective

contract.

29. As a proximate result of Defendants' wrongful conduct in furtherance of their

improper purpose to w1fairly stifle competition, Plaintiffs suffered direct and consequential

damages as discussed above, including the additional costs to locate and educate a second

technical consultant, and substantial damages resulting from the further delay of entry into the

local telecommunications service mIIbt.

VB. Exemplary DalDyn

30. Plaintiffs Jeallege and incorporate by reference the allegations contained in

Paragrapbs I through 29 as if1WJy set fo!* berem.

31. Plaintiffs would further show tbat the actions of Defendants were motivated by

actua1 malice, were intentional and willful, and were calculated to make the perfonnance of the

LOU, agn:ements and prospective business relations more burdensome or difficult and of less

It
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value to AT&T, and to block or delay AT&T's entry into the local service market to the

detriment of AT&T. Accordingly, Plaintiffs seek exemplary damages to the maximum extent

permitted by law, in addition to actual damages.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs AT&T· Corp. and AT&T Communications of the Southwest,

Inc. pray that Defendants Southwestmn Bell Telephone Company and SBC Communications,

Inc. be cited to appear and 8DSwet' herein and that upon final trial Plaintiffs have judgment

agaiDst Defendants for:

I. .Actual and exemplary damages to be determined by the trier of fact;

2 Costs and attorneys' fees in an amount to be determined by the Court;

3. Prejudgment and post-judgment interest: and

•

4. Such other and further relief. at law Or inequity, to which Plaintiffs may show
themselves justly entitled.

072275.0J06 Huus&on 6IISMI
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Respectfully submitted.

AKIN. GUMP. STRAUSS, HAUER & FELD, L.L.P.

-

ayi1P~O/LL
Paula W. Hinton
Texas BarNo. 09710300
1900 peunzoU.Place .. South Tower
711 Louisiana Stn:et
Houston, TX 77002
(713) 220-5800
(713) 236-0822 (Fax)

MaryO·Connor,P.c.
TexasBarNo.lS186900
1700Pacific A\ICDUC
Dallas, Texas75201-4618
(214) 929-8200
(214) 969-4343 (Fax)

ATIORNEYS FOR PLAINTIFFS
AT&T CORP. AND
AT&T COMMUNICATIONS OF
THE SOlITHWEST, INC.
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CERnnCATE OF SERVICE

Tbc uodcrsignalbcrcbycertifieslb8ton Ibis 3,.,tday of kfi!f ,1998, a
true and correctcopy ofPlainti1fs' First Amended Petition was sentbyddelivery, to:

James E. Coleman, Jr.
Jeffi'cy S. Levinger

Carrington, Coleman. Sloman" Blumenthal,LL.P.
200 CrescentCourt, Suite 1500

Dallas,Texas 75201

Robert E. Davis
Hughes & Lucc, LL.P.

1717 Main Street, Suite 2800
Dallas. Texas 7S201
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~Ir. Howald SIcp1
ChWA=mey
0Bicc ofPoacy DeveJopmem
1701 N. c:o.an- A\-.ue
A.ustiD. Teal 71711-n2'

March 30. 1998
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Mr. Howald SiepI
P..eT~"O
March 30. t998

~ith respecl (0 EDI,. ATAr has requested tbaI Emsc ami YOWZ& the e:aem.a1
s,.-srems deVelopers charged by AT~T with the $YS~ developasezu necuwy to
achieve the Iml CIlUiIity discussed in the '....ork sessions, revi~ the ordered
schedule ancI indi;atc the ex=t to wbich the otdc&ecf eWes are (eu1"lc given the
work requind. AT&T also requested.~ if aay of me orderecl dates are nor
feasible aMa me~ ..... ~iria. EmR aDd Young icfalCi~' the time
fiamcs reaIOIIably needed to KCOIIIPlls!l the tub oudia.eci in the schedule in a
manner wbiC'h is~ bat whiGII does C10C praettl ATkr 01' the Commi$5iO!1
with UDnaIisdc expoctadoas. .
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<lacs _ belieft it is ill _ iDferesC of tbo puOlio. a. Commissioa or ATcl:T tbIC
AT&T offer. OIWuoib;at to IDftC a sdzeduIe wb:U:h its OWlS sysu:ms dcwJopers
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Before the
FEDERAL COMMUNICAnONS COMMISSION

Washington, D.C. 20554

In the Matter of )
Applications for Consent )
to the Transfer ofControl ofLicenses and )
Section 214 Authorizations from )

)
AMERITECH CORPORATION, )

Transferor )
~ )
SBC COMMUNICATIONS INC., )

Transferee )

CC Docket No. 98-141

AFFIDAVIT OF JAMES R. WASHINGTON
ON BEHALF OF AT&T CORP.

I. OUALIFICAnONS.

1. My name is James R. Washington. My business address is Teleport

Communications Group Inc., 429 Ridge Road, Office 211, Dayton, NJ 08810. I am Vice-

President, Carrier Relations & Settlements, for Teleport Communications Group Inc.

("TCG"). I have a B.S. from the University ofLouisville, and an M.S. in Operations

Research from the Georgia Institute of Technology.

2. My responsibilities are to manage TCG's overall relationship with other

carriers, including the development of interconnection policy, negotiation and arbitration

of interconnection arrangements, monitoring compliance with interconnection agreements,

management ofintercompany settlements, and support of Operations, interconnection

facility management, the Network Management Center, and Customer Service in the

provisioning and restoration results for incumbent local exchange carrier ("ILEe")

servIces.

-""--...._'--_._--------------------.---
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3. I held these responsibilities both before and after TCG was acquired by

AT&T. l My prior position with TCG was as Regional Vice President for TCG,

responsible for the Western Region. In that position I had operational responsibility for

TCG's operating affiliates in the geographic areas associated with US WEST and Pacific

Telesis. Prior to that, I served as Vice President and General Manager ofTCG Los

Angeles from January 1993 until my promotion in late 1993. My other experience in the

telecommunications field includes positions with MobileComm and PacTel Paging, and as

Executive Vice President for American Mobile Systems, a Florida-based specialized

mobile radio firm.

n. OVERVIEW OF TESTIMONY.

4. In this affidavit, I describe the anticompetitive practices that TCG has faced in

obtaining collocated space from Southwestern Bell ("SWBT") since 1993. I focus in

some respects on TCG's experience with SWBT in Texas, although the policies that

SWBT has adopted and practices that it follows apply generally to the entire SWBT

region.

5. As the Commission knows, access to collocated space is a critical requirement

for competitive local exchange carriers ("CLECs") seeking to offer certain facilities-based

services in competition with SWBT. The Telecommunications Act of 1996 ("Act")

recognizes that CLECs can choose to use collocation to introduce facilities-based local

competition, and imposes the duty on all ILECs to provide access to collocated space on

1 Although I am delivering this testimony on behalf of AT&T, for the sake of clarity I refer
to TCG in this affidavit because the experiences that I describe reflect the experiences of
TCG.

2
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"rates, terms, and conditions that are just, reasonable, and nondiscriminatory." 47 U. S.C.

§ 251(c)(6). Moreover, the Commission has emphasized that CLECs must be able to

obtain collocation "in a timely manner" and that "unreasonable delays in provisioning

collocation space create a formidable entry barrier.,,2 The Commission has also found that

rates for collocation, in addition to being "just, reasonable, and nondiscriminatory," must

be provided on "concrete terms" and must not "require . . . further negotiation" that

would cause delays in CLECs' entry. Id ~ 204.

6. For several years, however, SWBT not only has refused to comply with these

duties, it has outright defied them. First, SWBT simply has been unable or unwilling to

provide collocation in a timely manner. In fact, TCG's first physical collocation in

SWBT's territory was not completed until earlier this year, even though TCG first

requested physical collocation there in 1993. Even today, SWBT is not meeting

provisioning intervals. As the Commission has recognized, unreasonable delays like these

have created a significant entry barrier.

7. Moreover, the rates that SWBT initially attempted to impose for collocated

space were patently excessive, above-cost, and inconsistent with the Act. The Public

Utilities Commission ofTexas ("Texas PUC" or "PUCT") required SWBT in three

separate orders to revise its collocation tariff, finally delegating to its staff the authority to

file a tariff on behalf of SBC. SWBT also for years refused to provide concrete terms for

collocation, and instead insisted upon individual case basis ("ICB") pricing, which created

uncertainty for TCG and other CLECs.

3
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8. While it is unreasonable to expect a carrier to achieve perfect performance,

the problems in obtaining collocated space that TCG has encountered with SWBT have

been so severe and so sustained that it is impossible to attribute them to mere mistakes.

Moreover, these delays have been accompanied by SWBT's repeated defiance of

administrative orders, actions that are necessarily willful. It is therefore my belief that the

problems that TCG, AT&T and other CLECs have faced in obtaining collocated space

reflect the anticompetitive practices of an entrenched monopolist making every effort to

maintain its firm grip upon its customers.

m. SINCE 1993. TCG HAS MADE REPEATED APPLICATIONS FOR
COLLOCATED SPACE. BUT SWBT REFUSED TO PROCESS THOSE
APPLICATIONS IN A TIMELY FASHION AT JUST AND REASONABLE
RATES

9. TCG made 18 requests for physical or virtual collocation from SWBT over the

four year period from 1993 to 1997. Seven of those requests were for collocations in

Houston, six were in Dallas, three were in Fort Worth, and two were in S1. Louis. All of

the 18 applications were subject to significant delay, required unreasonably long and

protracted negotiations, and were priced at excessive and discriminatory rates. Five years

after TCG's initial requests for physical collocation, SWBT finally completed two physical

collocation cages in Dallas in the second quarter of 1998. In the third quarter of 1998,

two sites in Houston and two sites in S1. Louis were also completed. Although a handful

ofcages are now operational, this process was plainly time-consuming, and required TCG

2 See In the Matter ofApplication ofBel/South Corp. et al. Pursuant to Section 271 of
Communications Act of1934, as amended, To Provide In-Region, InterLATA Services in
South Carolina, CC Docket No. 97-208, ~ 202 (Dec. 24, 1997).

4
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several times to scale back significantly its entry plans. Even now, TCG's entry plans are

not proceeding as rapidly as hoped, because SWBT continues to engage in anticompetitive

practices with respect to the additional applications TCG has submitted.

10. TCG first began to request collocated space from SWBT back in 1993

pursuant to the Commission's Expanded Interconnection proceedings. Although SWBT

was obligated to build the collocated space, and began construction in 1993 and 1994, its

rates for those cages were greatly inflated. Moreover, SWBT did not finish the

construction of those cages at that time. Instead, once the court ofappeals reversed the

Commission's Expanded Interconnection Order that required SWBT to provide physical

collocation, SWBT quickly and aggressively terminated TCG's physical collocation

arrangements and forced TCG to accept virtually collocated space - while still charging

exorbitant rates for those inferior arrangements. Moreover, TCG was forced to abandon

totally all but two of its collocations because of stringent timelines imposed by SWBT and

disagreements with SWBT over terms. As a result, TCG lost the substantial investment

made in the physical collocations.

11. The two remaining applications that SWBT unilaterally converted to virtual

collocations were finally completed. However, even with this delay, TCG paid non-

recurring costs totaling $160,000 for one space, and over $525,000 for the other location.

These rates are patently anti-competitive, and bear no relation to SWBT's costs. Yet,

because ofSWBT's monopoly, TCG had no choice - other than to forego market entry-

but to pay them. 3

3 Rates for other collocations that TCG submitted around this time were equally exorbitant
and not cost-based. For example, TCG applied for virtual collocation in two office in St.

5
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12. After the Act was passed, which placed an unmistakable duty upon SWBT to

provide physical collocation at just and reasonable rates, TCG began to negotiate an

interconnection agreement with SWBT. The interconnection agreement with SWBT

contained an interim agreement for physical collocation.4 The PUCT's 1996 Arbitration

AwardS on this Interconnection Agreement found that the collocation rates proposed by

SWBT were "extremely high" and rejected those rates. Instead, the PUCT adopted

TCG's proposal to set interim rates based on the average of collocation prices included in

agreements TCG had reached with Pacific Telesis, BellSouth, and NYNEx. The PUCT

also ordered SWBT to file revised cost studies by January 15, 1997 and tariffs for

collocation by February 15, 1997. November 1996 Award at 46 (Att. A).

13. SWBT, however, did not honor the rates, terms, and conditions for physical

collocation ordered by the PUC in its award, and continued to assess unreasonable, non-

cost-based rates for physical collocation. For example, in 1997, TCG re-applied for two

physical collocations in SWBT central offices in Dallas. At that time, SWBT initially

quoted rates of $547,000 and $243,000 for those offices, rates that were simply

astronomical and that were many times higher than the average rates of other RBOCs.

Louis, and SWBT assessed TCG prices of over $340,000 for one office and about
$240,000 for the other. Moreover, SWBT later sought to raise the price for the latter
location to over $375,000.

4 November 19, 1996, Interconnection Agreement Between Teleport Communications
Houston and TCG Dallas (TCG) and Southwestern Bell Telephone Company (SWBT),
approved by the Public Utility Commission of Texas on December 19, 1996, in Docket
No. 16196, Petition ofTeleport Communications Group Inc. for Arbitration to Establish
an Interconnection Agreement (hereinafter "Docket No. 16196").

5 Arbitration Award, Docket Nos. 16196, et aI., ~ 93, (Nov. 7, 1996) ("November 1996
Award") (excerpt included as Att. A).

6
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14. SWBT continued its refusal to comply with the Arbitration Award for

months, resulting in substantial delay to TCG. On February 18, 1997, as required by the

PUCT's November 1996 Arbitration Award, SWBT submitted a physical collocation tariff

and cost study, but the rates again plainly failed to comply with the Award. 6 For example,

that tariff proposed ICB pricing for 25 of the 29 TCG collocation sites, in direct violation

of the November 1996 Award. 7 Because of the ICB pricing and other unlawful

provisions, the PUCT staff, on March 13, 1997, suspended indefinitely SWBT's February

physical collocation tariff, pending issuance of a superseding PUCT Order. In the

meantime, TCG still could not obtain physical collocation.

15. After several months offruitless negotiations between TCG and SWBT

concerning physical collocation, on July 1, 1997, the PUCT ordered SWBT to file by June

27, 1997, yet another physical collocation tariff, supporting cost studies, and workpapers. 8

Once again, however, SWBT's June 1997 collocation tariff was clearly inconsistent with

the December 1996 Award. At the PUCT's open meeting later that year, the PUCT

chairman expressed his frustration over the inconsistencies between the Commission's

Award and SWBT's proposed tariff:

I think if there's anything more central to facilitating facilities-based
competition than physical collocation, then I don't know what it is. And so
my thought on [SWBT's] tariff is, I thought we had resolved these issues a
year ago. I looked back over our arbitration award a year ago and I

6 In addition, SWBT delayed providing the support for the cost study, until ordered to do
so by the Administrative Law Judge in March 1997.

7 See November 1996 Award, ~ 13 ("SWBT must tariff the rates, terms, and conditions
for physical collocation, rather than requiring negotiation of each collocation arrangement
on an individual case basis") (Att. A).

8 Docket No. 16196, Order No. 19 (July 1, 1997).
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thought it was very specific about things, and I am very fiustrated that it
has been interpreted in a manner that is not consistent with what we clearly
voted last time around.9

As a result, the Commission ordered SWBT to file another tariff 10

16. On November 3, 1997, SWBT filed its third physical collocation tariff of the

year. Once again, that tariff failed to comply with the Act or with the PUCT's Arbitration

Award. TCG's review ofthat tariff revealed ten provisions that did not comply with the

September 1997 Award, and requested that those provisions be corrected through the

PUCT's tariff compliance process. 11 Instead, SWBT addressed the compliance matters in

its prefiled testimony and forced the PUCT to consider the terms and conditions for

physical collocation for the third time in the arbitration hearing.

17. On December 19, 1997 the PUCT issued its third Arbitration Award

addressing physical collocation. In that Award, SWBT was ordered to make eight

revisions to the physical collocation tariff as already ordered by the September 1997

Award and to file by January 30, 1998, a "revised physical collocation tariff which fully

complies with the terms" of the December 1997 Arbitration Award. 12

9 See Open Meeting of the Public Utilities Commission of Texas, Transcript at 8 (Sept. 24,
1997) (statement ofChairman Wood) (excerpt included as Att. B).

10 Docket No. 16196, Arbitration Award at 5, (September 30, 1997) ("September 1997
Award").

11 See TCG 's Motion for Conformance to the Arbitration Award ofSWBT's Physical
Collocation "Compliance" Tariff, for Findings ofFiling ofSeverely Non-Compliant
Tariff, andfor Sanctions, Docket No. 16196, (Nov. 18, 1997).

12 See Arbitration Award, Docket No. 16196, Appendix D, Issues 35,38-42,44, and 45,
(December 19, 1997).

8
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18. SWBT filed another proposed physical collocation tariff on January 30, 1998.

After CLECs and other interested parties filed comments on that tariff, on February 25,

1998, the PUCT considered SWBT'sfourth physical collocation tariff Because SWBT

yet again failed to conform to the Commission's directives, now contained in three

Arbitration Awards, the PUCT took the unprecedented step ofdelegating to its staff the

authority to file the tariff on behalf of SWBT. Because of SWBT's recalcitrance in

following the PUCT's clear orders, this step was necessary to ensure the tariff complied

with the Awards and Staff's rulings on the remaining disputes. 13 Only after the staff filed

the tariff did the Texas PUC approve the tariff on March 9, 1998.

19. SWBT's anticompetitive conduct in the course of these proceedings

significantly impacted TCG's entry plans. Indeed, as noted above, TCG's first physical

collocations in Texas were not installed until the second quarter of 1998, after the PUCT

stafffiled the tariff on behalfof SWBT.

IV. SWBT's ANTICOMPETITIVE CONDUCT HAS CONTINUED TO DELAY
ENTRY BY TCG AND OTHER CLECs

20. Despite the orders of the Texas PUC and the approved tariff, SWBT continues

to delay processing of applications for collocated space and to engage in practices that are

inconsistent with the tariff and with its obligation to provide collocation on "rates, terms,

and conditions that are just, reasonable, and nondiscriminatory." 47 U.S.c. § 251(c)(6).

Even though some cages are finally in place, CLECs still face significant barriers in

entering new local markets because of SWBT's continued anticompetitive practices.

13 See February 25, 1998 Open Meeting Transcript at 190; and Docket No. 16196, Order
No., 32 (March 9, 1998).

9
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21. For collocation applications submitted by TCG in Texas in 1998, SWBT has

not met any quote or construction intervals imposed by the tariff The delay is caused in

large part by SWBT's practices in responding to the applications Those practices include

(1) waiting until the end of the application period before raising any questions regarding

the application, which extends the CLECs' wait for a price quote and the start of

construction; (2) raising its questions in a piecemeal fashion, which causes additional and

extended negotiations; and (3) waiting until the end of the construction interval to raise

problems or to seek additional information, which again leads to delay and further

negotiations.

22. In addition, for the 1998 applications in Texas, SWBT did not conform its

pricing ofcollocation to the terms provided in the tariff until the end of August, 1998. As

recently as July, 1998, SWBT held up construction on cages and, in one instance, refused

to furnish access to a cage, insisting that it receive pricing based on the very ICB rates that

the Texas PUC had removed from the tariff.

23. Rather than comply with its clear obligations under the Act, the Texas PUC

orders, and its tariff, SWBT stubbornly holds to historic practices, rather than taking the

necessary steps to open its monopoly markets. And SWBT certainly does not

demonstrate a co-operative business attitude toward CLECs: where it has discretion to

act, it unreasonably withholds information that could be provided to facilitate project

completion and more rapid entry. For example, SWBT refuses to provide pertinent

termination frame address information in a timely manner to CLECs, which delays

CLEC's ability to provide service to customers through physical collocation. In addition,

TCG encounters significant delays and is required to engage in further negotiations with
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SWBT regarding whether TCG's collocation applications have standard power

requirements under the tariff

24. In sum, TCG continues to have grave concerns about its ability to obtain

technically and economically efficient collocation from SWBT, because of SWBT's

continued anticompetitive practices.
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I declare under penalty ofperjury that the foregoing is true and accurate to the

best ofmy knowledge and belief

Executed on October~ 1998

lsi James. R. Washington
James R. Washington

(Note: Original notarized signature page
will be filed later)

SUBSCRIBED AND SWORN TO BEFORE ME this __ day of October 1998.

Notary Public

My Commission Expires:
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